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CHIN KIM*

The Thai Choice-of-Law Rules
I. Introduction
One of the Thai Kingdom's deepest concerns in the early 20th century
was how to abolish unequal treaties which were imposed by the Western
military powers in the preceding century. These treaties contained provisions for extraterritoriality which permitted Western powers to apply their
own laws to their own nationals on Thai soil.1 Needless to say, these
extraterritorial rights exercised by foreigners in Thailand were an infringement of Thai sovereignty and an affront to national pride.
With an understanding that several foreign powers would yield their
extraterritorial immunities if the Thai laws were satisfactorily codified, 2
such codification projects as the Civil and Commercial Code of 1933 and
the Civil and Criminal Procedure Code of 1935 were carried out. 3
Codification of conflicts rules, known as the Act of Conflict of Laws of
1939, 4 was another example of bringing Thai legal concepts into closer
conformity with those of European nations. The 1939 Statute of Thai
Private International Law consists of 42 articles, divided into six parts:
general rules, status and capacity of persons, obligations, things, family and

succession. 5
*Associate Professor of Law and Library Administration, University of Illinois; A.B.,
Florida Southern College; M.S., Columbia University; LL.B., Korea University; M.C.L.,
George Washington University; LL.M. and J.S.D., Yale University.
1

Frank C. Darling, The Evolution of Law in Thailand, 32 REVIEW OF POLITICS 197,
202-209
(1970).
2
1d., at 204.
3
As to the development of the Thai judicial system which includes a number of codification projects, see S. Kraichitti, The Legal System in Thailand, 7 WASHBURN L. J. 239 (1968);
A. Lyman, Judicial System of Thailand, 22 J.B.A.D.C. 85 (1955); Sompong Sucharitkul, The
Rule of Law under the Legal System of Thailand, 1 J. INT'L COMM'N OF JURISTS,24 (1957);
T. Kraivixien, 49 WOMEN LAW J. 6 (1963); J. Hudson, Preliminary Survey of Criminal
Procedure in Thailand, 16 SYRACUSE L. REV. 505 (1965); The Thai Bar Association, The
Administration of Justice in Thailand 1- 21 (1969).
4
Act on Conflict of Laws, B.E. 2481.
5
The original code is translated in the following: E. M. Meijers, Recueil des Lois
Modernes Concernant le Droit International Priv 81- 89 (1947) in English; A. N. Makarov,

2 QUELLEN

DES INTERNATIONALEN

PRIVATRECHTS

(Section 51) (1953) in French and Ger-

man. Another English translation is made by Complete Law Library of Siamese Laws-Act
on Conflict of Laws, Naturalization Law and Nationality Law-International Translations:
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As a result of the increasing human activities in a nationally organized,
territorially divided world community, there is a growing need for predictable outcome in legal disputes involving foreign elements. One of the
ways of meeting this need is to disseminate existing conflicts rules beyond
the national boundaries, so that justice and the guarantee of equity in
transnational scope can be maximized. For this reason, a presentation of
6
some salient features of the Thai choice-of-law rules will be made.
II. General Rules
Order ofApplicable Law
In the code, there is a general rule which sets out the order of applicable
law in the absence of such law governing a case containing foreign elements. In case no rule has been enacted to govern the legal relation, either
in this code or in other laws, the general principles of private international
7
law are to govern.
Nationality and Domicile
Nationality is adopted as the principal connecting factor in the Thai
conflicts rules, particularly in the areas of persons and family relations. 8
The problem of plural nationalities is resolved in favor of application of the
law of the country in which the person acquired his nationality last. 9 If the
nationalities were acquired simultaneously, the law of the country in which
the party concerned has his domicile governs.10 However, if such party has
his domicile elsewhere than such country, the law of his domicile at the
time of institution of the action governs. 1 In case it is impossible to
ascertain the domicile of the party concerned, the law of the place where
he has his residence is to govern.' 2 If one of the nationalities is Thai in a
case of conflict of nationalities, the Thai law is to govern as the lexfori.' 3 If
the person whose status is in issue is stateless, the law of his domicile or
the law of his residence, if his domicile is unknown, in this order, is to
International Translations Building, Bangkok, Thailand from which the English translation is
in Appendix A hereto with minor revisions.
reproduced
6
The following Japanese translation of the 1939 code was used extensively in the
preparation of this article: Jiro Sudo, Taikoku Kogusaisiho, Reproduced in Tato Kawakami,
Kogusaisihono
Kokusaitaeki Hotenka 235- 241 (1967).
7
Article 3, supra note 5.
sArticles 10- 12, 18- 19, 21-22, 24-32, 34-36, 39-40, Id.
9
Article 6, Id.
'Old.
'lid.
121d.
131d.
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become the law of his nationality. 14 In the process of applying the lexfori,
if the local law, the communal law or the religious law is to apply, such law
is to be applied. 15 If the nationality of a juristic person is conflicting, its
nationality will be presumed to be that of the country where it has its
16
principal office or establishment.
Renvoi
Only remission is recognized. Thus, in a case in which, in accordance
with a Thai conflicts rule, the law of country X is to govern the capacity of
a natural person, and if the conflicts rule of country X provides that the law
of Thailand shall govern, then the Thai substantive law, not the conflicts
17
rule, governs.
Application and Proofof Foreign Law
The application of the relevant foreign law becomes the subject of
judicial scrutiny, according to the Code. As an exceptional rule, the applicability of foreign law is to be set aside if it is repugnant to the public order
and morality of Thai polity.' 8 In case the court is unable to prove the
applicable foreign law to its full satisfaction, the domestic law of Thailand
applies. 19
The Formality of JuristicActs
The lex loci actus governs the validity of the formality of a legal relation
unless there is any special provision prescribed by this code and other Thai
law.2 0 However, the formality required for the validity of a contract, other
document or other juristic acts relating to immovables, is governed by the
21
law of the situs.
III. Particular Rules
Status and Capacity of Persons
The capacity of a person is governed by his lex patriae.22 However,
even if a person is dispossessed of, or limited in, his capacity pursuant to
14

1d.

5

1 1d.

16Article
17Article
"8 Article
19
Article
20
Article
21
1d.
Z"Article

7, Id.
4, Id.
5, Id.
8, Id.
9, Id.
10, Id.
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his lex patriae, such capacity may still be recognized in Thailand in respect
to his juristic act carried out in Thailand, provided that such capacity is
sanctioned by Thai law. Also, his juristic act should not be subject to the
Family Law and the Law of Successions. 23 There is another exception to
this proviso. In case a juristic act is related to immovables, the disposing
capacity of a person is governed by the lex loci rei sitae.24 If an alien has
left his domicile or residence under the conditions specified in the articles
relating to disappearance under the Civil and Commercial Code, 25 the Thai
court may take necessary provisional measures in accordance with Thai
law. 26 In principle, the Lex patriae of an alien governs the adjudication of
his disappearance, and also the effects of its adjudication.27 The causes for
the guardianship or the curatorship which may be placed by the Thai court
on an alien domiciled or resident in Thailand are governed by the alien's
lex patriae. However, the sanction of these causes by Thai law is required. 28 The effects of guardianship or curatorship in this instance are
governed by the law of the country of the court which has adjudged such
29
person incompetent or quasi-incompetent.
Obligations
The law determined by the intention of the parties governs the requisites
or effects of a contract. 30 If the intention of the parties is obscure, the law
of their nationality governs when the parties belong to the same nationality;
otherwise, the lex loci contractus is to govern. 31 If a contract was made at
different places, the place where the notice of acceptance reaches the
23

1d.

24

1d.

25

Effective November 11, B.E. 2466 as amended. Articles 53 and 54 of the Civil and
Commercial Code read: Article 53. If a person has left his domicile or residence without
having appointed an agent with general authority, and it is uncertain whether he is living or
dead, the Court may, on the application of any interested person or the Public Prosecutor,
order such provisional measures to be taken as may be necessary for the management of the
property of such person. The Court may appoint a Manager of the property after one year has
elapsed from the day when he has left his domicile or residence if no news of him has been
received, or from the day when he has last been seen or heard of. Article 54. The foregoing
section applies if an agent with general authority had been appointed by the absent person but
his authority comes to an end, or it appears that his management is likely to cause injury to
the absent person.
The English translation of the foregoing articles was reproduced from Foreign Tax Law
Association,
THAILAND COMMERCIAL LAW SERVICE 8 (Revised September, 1970).
26
Article I1, supra note 5.
27
1d.

28
29

3
31

Article 12, Id.
1d.

Article 13, Id.
1d.
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offeror is the place where the contract is deemed to have been made. 32 If
such place is uncertain, the law of the place where the contract is to be
performed is to govern. 33 The formality of a contract is effective if it is
carried out according to the formality prescribed by the law which governs
the effects of the contract.3 4 An obligation arising from management of
affairs without mandate, or unjust enrichment of benefit, is governed by the
law of the place where the facts from which such obligation has arisen have
taken place. 35 The law of the place where the facts constituting a wrongful
act have taken place governs an obligation arising out of such act, but such
acts must have been wrongful under Thai law. 36 The injured party may
make its claim on the basis of compensation or remedies prescribed by
37
Thai law.
Property
The lex loci rei sitae governs movables as well as immovables. 8 A
movable in transit is governed by the lex patriaeof its owner from the time
of its exportation.3 9 In case of change of location of a movable pending an
action affecting it, the movable continues to be subject to the lex loci rei
40
sitae at the time of institution of the action.
4l

Betrothal and Marriage

The lex patriae of each party governs the capacity to consummate or
cancel a betrothal, while the effects of such betrothal are regulated by the
lexfori.42 The requisites for the establishment of a marriage are governed
by the lex patriae of each party concerned. 43 A marriage is valid if it has
been concluded with the formality prescribed by the lex loci celebrationis.44 Marriages between Thai nationals, and between a Thai national
and a foreign national, solemnized by or before Thai consular officials in
foreign countries are valid as if solemnized in Thailand. 4 5 Matters related
32

1d.
Id.

33
4

3 1d.

35

Article 14, Id.
Article 15, Id.
37

36

1d.

38

Article 16, Id.

9

3401d.

Article 17, Id.

41

For the background of Thai family law, see DAVID C. BUXBAUM, FAMILY
A CONTEMPORARY LEGAL PERSPECTIVE 89 (1968).

CUSTOMARY LAW IN ASIA:
42

Article 18, supra note 5.
43Article 19, Id.
44Article 20, Id.
45d.
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to the status of husband and wife are governed in principle by the hus46
band's lex patriae.
MatrimonialPropertyRegimes
Matrimonial property r6gime, with the exception of immovables, is in
principle governed by the husband's lex patriae.4 7 The capacity to contract
a matrimonial property r6gime prior to the marriage is governed by the lex
patriae of each party concerned. 4 8 The requisites and effects of a matrimonial property r6gime with the exception of immovables are governed by the
common lex patriae when a couple has the same nationality, but in case of
a diversity of nationality between husband and wife, the law to which the
parties intended or may be presumed to have intended to submit them49
selves is to govern in principle.
Divorce andAnnulment of Marriage
Divorce by mutual consent 50 is valid if the lex patriae of each party
concerned recognizes it. 51 A divorce may be granted if it is permitted by
the lex patriaeof each party. 52 In this instance, the grounds for divorce are
governed by the lex fori. Cancellation of marriage is governed by the law
which regulates the requisites of marriage. 53 However, such causes for
annulment of marriage as mistake, fraud and duress are governed by the lex
loci celebrationis.
Legitimation and Acknowledgment
The legitimacy of a child is governed by the lex patriaeof the husband of
its mother at the time of its birth. 54 If at such time the husband has died,
the legitimacy is governed by the lex patriaeof the husband of its mother at
the time of his death. 55 The lex patriae of the father governs rights and
duties between parents and legitimate child. 56 Rights and duties between
the mother and her child born out of wedlock are governed by the lex
46

Article 21, Id.
Article 22, Id.
48
Article 24, Id.
49
Article 25, Id.
5
Causes and Modes of Divorce in Thailand are discussed in English by KOJIRO MIYAZAKI, 5 A COMPARISON OF LAws RELATING TO MARRIAGE AND DIVORCE 520-523 (1965).
5t
Article 26, supra note 5.
52
Article 27, Id.
53
Article 28, Id.
54
Article 29, Id.
55
1d.
56
Article 30, Id.
47
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patriaeof the mother. 57 Acknowledgment of a child is governed by the lex
patriae of the father at the time of acknowledgment or at the time of his
58
death if the father has died.
ParentalAuthority
In the case of a minor having no parent to exercise authority over him
and placed under guardianship, the duties and powers of the guardian and
the termination of the guardianship are governed by the lex patriae of the
minor. 59 However, this general rule does not apply if there is an involvement of immovables, or an alien minor who has his domicile or
residence in Thailand. Deprivation of parental authority is governed by the
law of the country of the court adjudicating such deprivation. 60 The lex
patriae of the descendant governs an action brought against his ascen61
dant.
Adoption and Duty to Support
The law of the respective nationalities of a person effecting adoption and
of the adopted person governs the capacity and requisites of the adoption. 62 However, different rules apply to the effects of the adoption and the
reciprocal rights and duties as between the adopted person and his natural
relatives. With respect to the obligation to support, the lex patriae of the
63
person who claims the support applies.
Succession and Wills
As far as succession of immovables is concerned, the lex loci rei sitae is
to prevail, 64 but the succession of movables is governed by the lex domicilii
of the deceased at the time of his death.6 5 The capacity to draw a will is
governed by the lex patriae of the testator at the time when the will is
made. 66 A will can be made under the prescribed formalities at either the
67
testator's lex patriae or the law of the country where the will is made.
The lex domicilii of the testator governs effects and interpretation of his
57

1d.

SArticle
59
Article
60
Article
61
Article
62
Article
6aArticle
64
Article
6Article
66
Article
67
Article

31,
32,
33,
34,
35,
36,
37,
38,
39,
40,

Id.
Id.
Id.
Id.
Id.

Id.
Id.
Id.
Id.

Id.
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will, as well as nullity of the will or of a clause therein. 68 Revocation of a
will or of a clause in a will is governed by the lex domicilii of the testator at
69
the time of revoking the will.

6

Article 41, Id.
Article 42, Id.

69
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APPENDIX A
1939 STATUTE
OF
THAI PRIVATE INTERNATIONAL LAW
IN THE NAME OF HIS MAJESTY KING ANANDA MAHIDOL
THE COUNCIL OF REGENCY
(By notification of the President of the Assembly of the
People's Representatives dated 4th August, B. E. 2480)
ADITYA DIBABHA
GEN. CHAO PHYA BIJAYENDRA YODHIN
Enacted on the 10th day of March, B.E. 2481 (1939)
Being the 5th year of the Present Reign
Whereas the Assembly of the People's Representatives has passed a resolution
that it is deemed expedient to enact an Act on the conflict of laws;
Be it therefore enacted by the King, by and with the advice and consent of the
Assembly of the People's Representatives, as follows:
Section 1. This Act shall be called the "Act on Conflict of Laws, B.E. 2481."
Section 2. This Act shall come into force on and from the date of its publication
in the Government Gazette.
PART I
GENERAL PROVISIONS
Section 3. Whenever there is no provision in this Act or in any other laws of
Siam to govern a case of conflict of laws, the general principles of private international law shall apply.
Section 4. Whenever the law of a foreign country is to govern and under that law
it is the law of Siam which shall be applied, the internal law of Siam governs, and
not the Siamese rules on conflict of laws.
Section 5. Whenever the law of a foreign country is to govern, it shall apply in so
far as it is not contrary to the public order or good morals of Siam.
Section 6. Whenever the law of nationality is to govern and a person has two or
more nationalities acquired successively, the law of the nationality last acquired
shall govern.
Whenever the law of nationality is to govern and a person has two or more
nationalities acquired simultaneously, the law of nationality of the country where
such person has his domicile shall govern; if such person has his domicile in a
country other than any such country, the law of his domicile at the time of
institution of action shall govern; if the domicile of such person is unknown, the law
of the country where he has his residence shall govern.
In any case of conflict as to the nationality of a person, when any of the
nationalities in conflict is the Siamese one, the law of nationality to govern is the
law of Siam.
As to a person who has no nationality, the law of his domicile shall govern; if his
domicile is unknown, the law of the country where he has his residence shall
govern.
Whenever by application of the law of nationality, the local law, the communal
law or the religious law, as the case may be, is to apply, such law shall govern.
Section 7. In case. of conflict as to the nationality of a juristic person, the
InternationalLawyer, Vol. 5, No. 4
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nationality of such person is that of the country where it has its principal office or
establishment.
Section 8. Whenever the law of a foreign country which is to govern is not
proved to the satisfaction of the Court, the internal law of Siam shall apply.
Section 9. Unless otherwise provided by this Act or other laws of Siam, the
formal validity of a juristic act shall be governed by the law of the country where
the act is made.
However, the law of the country where a property is situated governs the form
required for the validity of a contract, document or other juristic acts relating to
immovable property.
PART 11
STATUS AND CAPACITY OF PERSONS
Section 10. The capacity or incapacity of a person is governed by the law of
nationality of such person.
But if an alien does a juristic act in Siam for which he would have no capacity or
limited capacity under the law of his nationality, he is deemed to have capacity for
it in so far as he would be capable under Siamese law. This provision does not
apply to juristic act under the Family Law and the Law of Succession.
In case of juristic act relating to immovable property, the capacity of a person to
enter into such juristic act is governed by the law of the place where the immovable
property is situated.
Section 1i. If an alien in Siam has left his domicile or residence in the conditions
specified in Sections 53 and 54 of the Civil and Commercial Code, such provisional
measures as the Siamese Court may think it necessary to take shall be governed by
the Siamese law.
The adjudication of disappearance of such alien and the effects of the adjudication, except as far as immovable property situated in Siam is concerned, shall be
governed by the law of nationality of such alien.
Section 12. The causes for which an alien who has his domicile or residence in
Siam may be placed by a Siamese Court under custodianship or curatorship are
governed by the law of nationality of such person; however, the Siamese Court
shall not place such person under custodianship or curatorship for a cause not
admitted by the Siamese law.
The effects of such custodianship or curatorship are governed by the law of the
country to which the Court which has adjudged such person incompetent or
quasi-incompetent belongs.
PART III
OBLIGATIONS
Section 13. The question as to what law is applicable in regard to the essential
elements or effects of a contract is determined by the intention of the parties to it. If
such intention, express or implied, cannot be ascertained, the law applicable is the
law common to the parties when they are of the same nationality, or, if they are not
of the same nationality, the law of the place where the contract has been made.
When the contract is made between persons at a distance, the place where the
contract is deemed to have been made is the place where notice of acceptance
reaches the offerer. If such place cannot be ascertained the law of the place where
the contract is to be performed shall govern.
InternationalLawyer, Vol. 5, No. 4
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A contract shall not be void when made in accordance with the form prescribed
by the law which governs the effects of such contract.
Section 14. An obligation arising out of management of affairs without mandate
or of undue enrichment is governed by the law of the place where the facts from
which such obligation has arisen have taken place.
Section 15. An obligation arising out of a wrongful act is governed by the law of
the place where the facts constituting such wrongful act have taken place.
The foregoing provision does not apply to facts which, having taken place in a
foreign country, are not wrongful according to the Siamese law.
In no case can the injured party claim compensation or remedies other than those
allowed by the Siamese law.
PART IV
THINGS
Section 16. Movable and immovable property is governed by the law of the
place where the property is situated.
However, in case of exportation of movable property, the law of nationality of its
owner shall govern from the time of exportation.
Section 17. Movable property, the situation of which is changed pending an
action affecting it, continues to be subject to the law of the place where such
property was situated at the time of institution of action.
PART V
FAMILY
Section 18. The capacity for effecting a betrothal or for putting an end to the
same is governed by the law of nationality of each party. The effects of the
betrothal are governed by the law of the country to which the Court trying and
adjudicating the case belongs.
Section 19. The conditions of marriage are governed by the law of nationality of
each party.
Section 20. A marriage shall be valid when made in accordance with the form
provided by the law of the country where such marriage takes place.
However, a marriage between Siamese subjects or between a Siamese subject
and a foreigner effected in foreign territory according to the form prescribed by
Siamese law shall be valid.
Section 21. As regards relationship between husband and wife, the law common
to both spouses when they are of the same nationality or when the wife has
acquired by marriage the nationality of her husband shall govern.
In case where the wife has not acquired by marriage the nationality of her
husband, the law of nationality of the husband shall govern.
Section 22. As regards property of husband and wife, if there is no ante-nuptial
agreement, the law of nationality shall govern.
If the husband and wife are of different nationalities, the law of nationality of the
husband shall govern.
However, in respect of immovable property, the law of the place where it is
situated shall govern.
Section 23. The effects of marriage as governed by the two foregoing Sections
shall not be affected if, after marriage, either or both spouses acquire a nationality
different from the nationality possessed or acquired at the time of marriage.
Section 24. As regards property of husband and wife, if an ante-nuptial agreeInternational Lawyer, Vol. 5, No. 4
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ment is made, the capacity for making such agreement is governed by the law of
nationality of each party.
Section 25. The essential elements and effects of an ante-nuptial agreement are
governed by the law common to the parties when they are of the same nationality.
If they are not of the same nationality, such essential elements and effects are
governed by the law to which the parties intended or may be presumed to have
intended to submit themselves; in the absence of such intention, the law of the first
matrimonial domicile shall govern.
However, in respect of immovable property, the law of the place where it is
situated shall govern.
Section 26. Divorce by mutual consent shall be valid if it is permitted by the
respective law of nationality of both the husband and the wife.
Section 27. Divorce cannot be granted by a Siamese Court unless it is permitted
by the respective law of nationality of each spouse.
The grounds for divorce are governed by the law of the place where the action is
instituted.
Section 28. Cancellation of marriage shall be governed by the law which governs
the conditions of marriage.
However, mistake, fraud and duress as causes for cancellation of marriage are
governed by the law of the place where the marriage has taken place.
Section 29. The legitimacy of a child is governed by the law of nationality of the
husband of the mother at the time of birth of the child.
If at such time the husband happens to be dead, the legitimacy is governed by the
law which was the law of nationality of the husband at the time of his death.
The same law governs actions to repudiate a child.
Section 30. Rights and duties between parents and legitimate child are governed
by the law of nationality of the father.
If a child is born of a woman who is not married, the rights and duties between
the mother and the child are governed by the law of nationality of the mother.
Section 3 1. Legitimation of a child is governed by the law of nationality of the
father at the time of legitimation; if at such time, the father happens to be dead, the
law of nationality of the father at the time of his death shall govern.
Section 32. The cases in which the minor, having no parent exercising parental
power, may be placed under guardianship, the duties and the powers of the guardian and the cases where guardianship is terminated, are governed by the law of the
nationality of such minor. However, as far as immovable properties are concerned,
the powers of the guardian to deal with such properties are governed by the law of
the place where such properties are situated.
As to a minor of foreign nationality having his domicile or residence in Siam, he
may be placed under guardianship according to the Siamese law if it appears that,
under the circumstances of the case, the interests of such minor cannot be
efficiently protected by the organization and management of guardianship under the
foreign law.
Section 33. Deprivation of parental power is governed by the law of the country
to which the Court ordering such deprivation belongs.
Section 34. The right to enter an action, either civil or criminal, against ascendants is governed by the law of nationality of the descendant.
Section 35. If the adopter and the adopted are of the same nationality, adoption
is governed by their law of nationality.
If the adopter and the adopted are of different nationalities, the capacity and
conditions for adopting or being adopted are governed by the respective law of
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nationality of each party. But as regards the effects of adoption between the adopter
and the adopted, the law of nationality of the adopter shall govern.
As regards the rights and duties between the adopted and the family to which he
belongs by birth, the law of nationality of the adopted shall govern.
Section 36. The obligation to maintenance is governed by the law of nationality
of the person from whom such maintenance is claimed.
However, the person entitled to maintenance cannot make claim in excess of
what is permitted by the Siamese law.
PART VI
SUCCESSION
Section 37. As far as succession concerns immovable property, the law of the
place where such property is situated shall govern.
Section 38. As far as movable property is concerned, succession by statutory
right or by will is governed by the law of domicile of the deceased at the time of his
death.
Section 39. The capacity of a person to make a will is governed by the law of
nationality at the time when the will is made.
Section 40. A person may make a will according to the form prescribed by his
law of nationality as well as according to the form prescribed by the law of the
country where the will is made.
Section 41. Effects and interpretation of wills, as well as nullity of a will or of a
clause in a will, are governed by the law of domicile of the testator at the time of his
death.
Section 42. Revocation of a will or of a clause in a will is governed by the law of
domicile of the testator at the time when revocation is made.
The law of domicile of the testator at the time of his death shall govern lapse of a
will or of a clause in a will.
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